No: - END-H(1) B(15)1/2009 Imp. I_n_stt.h

Directorate of Higher Educatio f 57";_1%- -
3 <7 ilc .

Himachal Pradesh "f TV TR oty
Dated Shimla- 171001 th — 14 MOV 2008

To

fﬁ"m*—n -

All the Deputy Director of Higl“l?rmrai]u.., . : =
Himachal Pradesh.

Subject: - Regarding implementation of Chief Secretary’s  Letter
No.Per(AP)C-E(3)7/2008 dated 4.10.2008,

Memo:-

Photo copy of the Judgment dated 01.09.20108 received
through Secretary (Higher Education) to the Govt. of Himachal Pradesh vide letter
No.-Per.(AP)C-E(3)-7/2008 dated 04.10.2008 is enclosed herewith for necessary
action.

You are, therefore, directed to follow the said R&P Rules
strictly and necessary directions in this behalf may be given to all the concerned
institutions working under your control under intimation to this Directorate.

— Y RS
Director of Higher Education

Himachal Pradesh
Endst. No. Even  Dated Shimla-171001, the \ 9\\ \\ \}O{JQ)
Copy to:-
l. The Secretary (Hr. Education) to the Govt. of HP. w. r. . letter No. EDN-A-

Shat2)T11 / 2013-L-111 dated 21.10.2016 for information please,
27 The Incharge Computer Cell, Dte. of Hr. Education, H.P. with the remarks 10

upload the said orders on the deptt. Website
3. Guard File. )

Director of Migher Education

Himachal Pradesh
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Cuvernmeat of Himbchal Pradesi.
W 4 |

LAl vhe Addition Cliet Seeretsries w thi
Coyerpument of Hlmuckal Prudesh,

2. Al the Principul SecretyriesrSecremries Lo the
Qﬂqu‘uuﬁﬂgﬂ of Hlmuchul Pradesh,
Al s

3. Al D‘dﬁ&ja:mi Commilssionen in Himzehnl Pradesic

A All Hepdy ol’Dlapu-'!n"wnu i Hisuchsl Prodeshy,

5. all ﬂeﬁy}y {;qmm;;ﬁsionqw in Huusensl Feadesh,

l>_. G. .—1.,11 the Chulrn;cum'lmmgiug Directors/Secireturics/
Reglstvurs of a1l the Public S-.-i:lm',Undurl.zn';ing.'i-r
T Cui'PU,ﬂillun.s/Bulu-dsflinlvw-siucs el b Himachal oo,
N W e,
L. CWP No. 960/2006. Lalit Codl Vs, Suate of H.P..
CWP Na. FLF/2000-Raldev Bingh Vs State or 1P
CWEP Ny, K2000. Vijuy Slngh Vs Siate of FLP,
CWP No. S20/2000-8aujuy Koy & Vs, Sunte of 4.2,
CWE No. 728/2000-Hurl Duss Vertna Vs Siute of BHLP.
CWP No. 729/2000-ew, Rauf Ve, Stute or Y12
CWP No. 730/2000-T el Singh Vs, Stute of 1P,
CWE No 7314200 O-Mobinder Kumar Vi, Slale of B,
- CWP Nu. 732/2000-Jui Kuier Vy, Stite uT P,
1.CWP No. 705/2000-8wiyam Pralash Vs, State of HLP.
1LOWE Na, YE3/2000-Senfuy Thukur Vs, Stute of HLP.
L2.CWP No, S02001-Nisha Ranl V& Stae of H.P
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1es wfothe policy o the Govermuenl wity Heose leacka

Npnrs service o 31.3.19%4 ur whi were nlresd) in amiploviiant £ 3133
=) edsieploted three yvewrs servive ipseafter soull e  p e SLb T4 e SR B SR

rrent of BEduestion. Question No. 4 Vi wasiyopg
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n.i.'! by holding o the feation of the dute sy 31.3.0994 cowld tivt e suid Wik
ll} rilivpnt., Iv was cunsequenbly bedd g She benfic of reralarisution ceald
vislended te prersuas g ppuisted alter 315,198

! On the basis of the orders of the Tull et of the bussrsed Fribunad,
vsber of pauticry wese dis sprused ol psd u luppe swnber of contract smployess
(E-p; ‘onched uy in these wiil petitivns: The Stute lus also challenvsed the

Hndiud'“ of the leurned 'I‘li"ibunn! on question Na. 1. The -51._.!.; is basicully ngzriesed

by dhe

letiche

ul Uiv
Gener

fact that by holding the contruel wachers cipunt tu uwdhoe eachers, the contoot
T wuudd by cul.n.led to sudury during the period ol vuculivas siu.
We have heard Shei Dalip Sharma wha hud legd arguments o velialy
pebitioners-tendhers und Shri Bum Slurt Bisht, ledrned Depoly Adveeaty
#h fur the l‘tt}[}uudt fils, .
'| At the owtset, we . <y Inention it most of L{JL‘*“UH& ralsed I tese

Wil pa.t.hum 40 ot survive in view of the judgment readered by the Apes Court i

(L0004
OLhers,
Calit

& SOCC 1, freerelury, Stule ol Kurmuhy wnd othiers versus Uing Deyi (3) wnd

'11. would be pertinent (o refér (o certaln observatons made by e Apes
n_lm.h wrg relevunt to the present cnse:-

i 0. The power of Ui Stals us un caipluyer s e biviied tesl Lial oo g
pivate uuplu}u lonymwtich wy it fs subjected v esnstivtons Aty Sas
’mmut b L.}.bl‘tlbll.‘d urbitrarily (ui‘t‘ Busu’s Shorter Conslilution of Ludiui.
}ri.h.h' 0¥ jul the Constit diva gives the Goyernmuent tie poyeer to Irunie
tules for the puv;}u,c of Iaying down the conditons of servicr and
“Lu uitment of persons o be appointed o poeblic services und posts o
lmmu,huu with thie alluies ol the Union or iy ul tre Stales. That Activle
&quimnplmcs the drawing up of a procedure nnd rules to regubite tie
ecruilment wnd regulate the serviee conditions of gppointecs appuined w
_15“13“&' Pusts, Uiy syell ucluiow ledged thal bechuse vl thiy, the entive [Ty
;1 recruitnient for services bs controlled by detaited procedyres which 5 ety
Llu. aveesspry qualilicutiong, the woede of appuintneat vle. 1 rades Lo Lo
xrmdu. aader Avticle 309 ol the Constilutivg, then e Guyermment chun adee
fppeintménts ynly in Beeurdance with e vales. The Stule is meant o be o
m:dti employer. The Employment Exchanges (Compulsory Nuthitcation of
Yovwneies) Ael, 1939 was cnucted Lo cnsury equal  vppartanilty Lo
‘mplunu«.nl suchers. Thougl Uads Acl miay ot oblige sn clapluses bu v s
linly Ilmw persons who have been sponsored by coploviaent exchunges, it
"Ji.n.t.&. ui obligstion vn vae cmployer Lo notily the vuvancios That aran srise i
b Vit eppartered v e Ly Blivie wp Gl Liose Vacancies, st g,
Srrocedure. Normally, serfiatory rules are fromed under due sutitemiy of fa
cuverning  cmployment, It s recognized that nmo poyermneig  oeder,
skification wr vicculur can be substiluled Tur e statubory rales Towooed
mder the suthority of lav. Thiy is becuuse, folloving any other vourse could
o disustrons inusnauch wy it wiil dopeive the seeusiey of Lismary i (e sl
e equndity confucred pa civil servinty wilder e Cunsiitulivaal sebicaie
LAY EVCH mIounL L negating e accepted serVice jurisprudence Theroios e
phen stdotery putes ore Framed under Article 309 of (e Constitalivn vilich
greexhauvive, Uie unlj Fail anenns Lo wdopl oy tu runke s bk basad
g0 the rules Yo Traned
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i mutlors ol public L'A.':pl-.;;,.;:l:_";.-;. sutlrawng thee fundscaant nohs
Avticle BOY provides ﬁi:.iluubj-l.-;:ﬁ tu the previsions of Bic Cunsid
e lcg sluture may regalite the recadilosent zad < S : £ Bof
presuay gppointod Lo pablic services and pusis in comsnivrtion wiss oo
wl thie :I:_-iuuu v ol u “‘}'i.'i'}\.’. Y vieve ef ke tlerproslion fincod wn Stidc L3
of the dnstitution by sy Cowre ubyio Ly, these n;,i-h_:.L.".t.- Alve WU U8
insteanfeplulitics that come withln e pubview ol Asbete 12 9 e
Cuil.'iiiLLilauu. .'\\:iU‘. @ ovilsy boossslue Liie prveeddrs Tor pekecion Tuly, W
Conglivgtion by Articke 315 has alvo created » Public Service Covnmlsslus
the Uniba wad Pubtic Servier Compnissioas fur tie SLeles. ariivic 320
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Civil seryices and for civil pasts dud ether reluted mntters. As o part of tlwe
wllivennlive aetivnl recognized by Articie 16 of the Clnstitutive, Activle 335
iJl"U\'ik!C: {ur specinl consideputidn in the audler of chas of tie cinbers ol
the scheppled enstes ulll|lil.il scheduied tribes for em phoyment.  Tlie States huve
mugic .%.J:Léi, R ul,mﬁ" o Regulutions Tur boplenenting (he abuve constitulivn!
buirdateey wid unl}-a"uuruihncul- Lo thie seevice b the State or in Wie YVndon is
governed [by such Aces, Rules and Regulations. The Constitulion deey nut
Cavisspol oy cmployment vulside thiv constitutions! schemie wnd withiout
follun lug L requipen enty st dhovii: Uherei.

withi th-.% Commiission g wll watlers refulung W imelbods o rocrallgent Lo
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L 1a spite of thiy seheme, thiere may be oecusions whew the s e
rl{_s ij:strumuntuiitigs will hawe (v eonpluy permsuns, in pusty which wi
amporafy, oo duily wages, us additions haods v Lubdig Hhieng o without
Wllowing lthe required procedure, 1o diseharge the dutices in resgect of tlhw
Puats thyl ure sunchoncd and thut are regaired o be [Mled s werers af L
cele (N ’}-g‘m.'.cd;wrc_ estyblished by tive Constitulivn o Foirwork lu teuspucury
Postsur projecty thit dre not veeded permunentdy. This vight of the Union or
ol bthe Sajie Goverimaént eunitat bul we recognised und there is nothing in thic
L'uu:iu'.tut;dfu whicls prohibits such cagugiog 05 persvas winporarily vr on
dally wabks, o meet the needs of the situation. Bul the Tart thut such
Chpgngent ".El‘, are vesuried o, canoot be used tu dpfest the YUy scliciie of
EMM Nor can g gourt suy that the, Union or the Stale

Overnn ‘%‘Hlb' do Bt have the vight to, enguge Persons jn various copacities

Stule ur

e o dumaddon o u'pul th':r-' Work in a partlcular project is completed. Once

iy 'rightl of the Govermuent is recognized and the womdate of Ui
consttutipnal vequivement for public employment iy respected, tiere cunnot
Loyl }i:l'ﬁmil.y in voming to U conclusion it 5 i wpdinuridy nol proper
fwr couh! whelher, ’alL’f.iI'lIBI wipder Articke 226 of the Constilutivn v wader
Anigle 37 af the Constitution, Lo direct nhsorption iu permanent employuent
of those who buve been Ghigaged witheat Tolluwing u duc process of sclection
s wavisigred by the constlutivos) scliene,

Laf In BN, Noaganifan & ey, Vi, State of Karnatalks & O, {19793 3
SCR 93 "H. this  Court chewer, held  that the  words Yrepalwe™ o
"l"t‘ll.,'ul:u"i'xll,Liuu" do Rl Lo ysamsenaee wnd Cannul be conshiued suoas
W eonvey i iden of the puture of wenudre of appointments. They ure terius
caleuluted Lo condune wny proceduiud irregularilios wyid are mcant to curs
uidy sucl (;lul‘t:cl_& s ure albributuble o wmethodology followed i mati b the
uppolnum L This court emphusized thnt when rules framed under Arele
SUY yl the Constitution of ladin wee in Foree, no regulacisution s pesissible
€ aerisg ‘l'u'l' the Caeculive powers 6 Uie Goyernnent wnder Asticle 162 ol
the Coustifution in contravention of (he rules.
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